United States Department of the Interior

FISH AND WILDLIFE S
Vashis glon T2

DATE: September 14, 06
gy sy B
e E

FWS Diroctorate BRIAN
NESVIK Py

TO:
FROM: Brisn Mesvik, Dirvector, U5, Fish and Wildlife Service
SUBJECT:.  Soops of the Endangered Species. AcL's "take™ prohikiton Following the Har Ruls (31
Fed, Reeg 43300)
I Intrnduction
The Hasen inded the Services” rem definitions of "harm,” 50 CE.R. §§ 173,
n the dissent in Babbitrv.

222,102, ard adopted Justice Scalia's interpretation of “vake™ set out
Suwser Hurme Chapter of Commaunities for s Great Uregon, 515 U5, 657 (19953, See 91 Fed.
Reg 43300, 43302 (July 14, 2026) (effeative Sept. 14, 2026).
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Under Justice Scalia's interprettion, “ake™
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1L Background-—the Farm Rule's and Jostice Scalia’s Interpretation of “take”

The Harm Rule adopts Justice Scalia’s constriction of “taike” s the best resding of the statute,

91 Fed. Reg. at 43302, “Take” is “a term of art deeply embedded in the statutory and common
Jaw concerning wildlife" and it "describes a class of acts {not amissions) done directly and
intentionally {not indicectly and by accident) to particulsr anirals (not populations of animals).”
518 U5, at 718, The tea verbs of § 1532(19) “are all affirmative acts . .. directed immediately
and intentionally sgainst a particular snimal—not 3215 of amissions that indivectly and
sccidentally casse injury o a popalation of animals” d. at T19-20; 91 Fed. Reg. at 43301,
43305, What they share “is the semss of affirmative conduct imentionally directed against a
particular nimal of animals.” 515 115, at 720, They are “verbs of purpose” that “denote action
directed at animals,”"idf, at 732, asd “oaly action directed at living animals constitutes a “take,"
id. at 735,

“Take" is therefore 8 term of art with 3 specialized common-law meaning. Whea Congress
barrows a term camying Iated legal content, it **p bly knows and adapts the chuster
of ideas that were attached to each borrowed word in the body of leaming from which it was
taken " Morissette v, United States, 342 U.S. 246, 263 (1952); accord Sekhar v. United States,




723 (3013} Geevge ¥ McDoneagh, $96 VS 740, 746, 753 (2022). Meither the

s O MO L e
commmoban “Take” peuty While Coagren expanded

o harmn, 8 30 witheom!
ltd.::“m?mpﬂi o deciion s ine verbs, every coq of which describes SESTR TS
s comlrms the boreewed commoa-luw measing; it does £t displace it T
Comfostirated Tribes of the CheRalis Rury., 534 U3, 338, :|j-1—ss (262 1) ("Ordinas s
Coraet noochs sinsetiry linpasge aa & tesm of art anly when the langusge Wi ksed |
the tinme of the stnuic’s adoption. ")

nt: did the setos intend to
af the ESA’s “aalce"

1n e, Justice Scalia's inserpersation beging witls ong fundamental poil
actom the animal itselF. This factor gesdes isserpretation and spplication
peohibizion

acicul i
aninsal 2 asimal—gither because the act i by nafure poe dove 10
anicmals (hooting. petting, trapping, poisonsng, harmssing) of |
becsase be istends to “get at” the antmal (felling the tee ar
) | drining the pond 1o get ot particalas animals). £, a1 720-
Diirectly and immediately Thca:nsdlnpemm an the animal; the injuey ¥ docs bt
ihwough aa isserveniag link or change in conditions, Dielay in the. |
siemce 4 frod relevant (e.g., with poisoning o balting). Jd |

at 715, 719, 731-33.
JP.lniqu'- animals iving imfvidhaals—nol populalatas, flbs< GCEUDARE, or |

umoccupied Babint fd at 716, 735,

HE Discassion

Thes section addresses specific aspocts of Justice Scalia’s interpretstion. to inforrm the application
and admimistration of the “take” peovisioa following the Hamn Rulbs

A “Imtentionally” describes the object of the act.

“Take,” including the woed “karm” m the statutory definition, requires “affirmative
mudmm!mumllydmardasnnﬂapamculnwmal of animals " Babbin, 515
115, at 720 (Sealin, 1., izgh. This means st intend 10 act on a
-aninal &nd miust do so fior the purpose of affecting the animal. The “intent™
consideration goss 1o an inteet ta ¢t on the animal, nmmuﬂysm:nntmmsagein
the activity. The means employed to take, by contrast, are immaterial; conduct aimed
&t an animal is a take whether of 2ot (e actor lays hands on the anirsal or applies any
force to it. As Justice Scalia explained, “[t]o feed an animal paison, 1o spray it with
mece, 1o chap down the very tee in which it is pesting, or even 1o destroy iis eatire
‘habitat in arder to take it (as by draining a pond to get at a turtle), might neither
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