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April 30, 2018

The Honorable Ryan Zinke
Secretary of Interior

U.S. Department of Interior
1849 C St. NW



Washington, DC 20240

Re: Opposition to the Proposed Rule to Withdraw the Blanket 4(d) Rule for All Threatened Species
Protected by the Endangered Species Act

Dear Secretary Zinke,

On behalf of our organizations and millions of members, we strongly oppose the Department of Interior’s
proposal to rescind the longstanding regulations (“blanket rule”) by which the U.S. Fish and Wildlife Service
extended the full protections afforded to endangered species under Section 9 of the Endangered Species Act
(“the Act”) to all threatened species.! As discussed in greater detail below, we are gravely concerned that
rescission of the blanket rule will further slow the listing process, invite political interference, ultimately
provide less or even no protections to threatened species, and shroud government decisions from public view
and scrutiny. For all of these reasons, we ask that the rule be withdrawn from White House review.

For over 40 years, the blanket rule has served as a clear, legally defensible and effective conservation tool,
ensuring threatened species receive needed protections. The blanket rule has not been a barrier to the
Service issuing special rules for species where necessary. Indeed, the agency has issued special rules for
more than 70 listed species. There is thus little reason to rescind the blanket rule beyond the Trump
administration’s overt opposition to protections for our land, air, water and wildlife.

Rescission of the blanket rule will further burden the Service’s listing program, which has perpetually faced
a backlog of species awaiting protection, including a current backlog of over 500 species. On average, the
Service has taken 12 years to list species, despite that according to the Act, the process should only take
two.> Adding a requirement that the Service issue a rule defining prohibited activities with every threatened
listing will only further burden the listing program and lead to further delays in life-saving protections for
species. This has serious consequences—at least 47 species have gone extinct waiting for protection.

Loss of the blanket rule will also further expose the listing process to political maneuvering and interference.
Under the Act, decisions about listing species are required to be based solely on best available science, but
political interference has been a persistent problem. Surveys conducted by the Union of Concerned
Scientists consistently show strong majorities of the agency’s own scientists believe that politics too often
interferes in agency decisions.?

We have serious concerns that such interference will lead to weaker protections for threatened species or
even worse, endangered species being listed as threatened to allow for exemptions from protection. In both
cases, the result will be increased risk of extinction.

We have already seen a number of instances where in response to industry pressure, species have been
denied needed protections in special rules, including rules for the lesser prairie chicken,* northern long-eared
bat® and streaked horned-lark.® In each instance, the species were listed as threatened rather than endangered
to allow a special rule exempting serious threats even though the species are clearly at risk of extinction in all
or significant portions of their range. Such exemptions upend the regulatory framework of the Act. Key

150 C.F.R. § 17.31(a).

2 puckett, E.E., D.C. Kesler, D.N. Greenwald. 2016. Taxa, petitioning agency, and lawsuits affect time spent awaiting listing
under the US Endangered Species Act. Biological Conservation 201 (2016) 220-229.

® See Union of Concerned Scientists, Surveys of Scientists at Federal Agencies, available at: https://www.ucsusa.org/our-
work/center-science-and-democracy/promoting-scientific-integrity/surveys-scientists-federal#.WsvCYC7waUm

*79 Fed. Reg. 20073 (2014).

® 81 Fed. Reg. 1900 (2016).

® 78 Fed. Reg. 61451 (2013).
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https://www.ucsusa.org/our-work/center-science-and-democracy/promoting-scientific-integrity/surveys-scientists-federal#.WsvCYC7waUm

mechanisms for conserving listed species, such as Habitat Conservation Plans and Incidental Take Permits
are predicated on the underlying prohibition against unpermitted take, and would not be applicable in its
absence. Moreover, the distinction between a threatened and endangered species is often murky, making a
presumption that a threatened species will benefit from Section 9’s prohibitions against take and trade
prudent unless it is clear that the species does not need such protection.

As groups that represent millions of Americans, we are further concerned that this proposal would diminish
government transparency and accountability. Rescinding the blanket rule could allow the U.S. Fish and
Wildlife Service to withhold the protections of Section 9 when listing a species as threatened without
explaining its reasons for doing so, increasing the possibility for political interference in the agency’s
decision-making. In the absence of a rule and public comment period, the public would be denied the
opportunity to provide input regarding that decision, and could be unable to hold the agency accountable
where it has failed to provide a species the protection it needs.

The Endangered Species Act was enacted with overwhelming bipartisan support, remains our nation’s
strongest environmental law, and continues to receive strong public support. In passing the Act, Congress
adopted a policy of “institutionalized caution,” such that all threatened and endangered species received the
benefit of the doubt when agencies considered taking actions that could harm any listed species.” This
proposal contradicts the clear intent of Congress and instead places the profits of industry special interests
above those of our most imperiled wildlife.

Thank you for your consideration,

Adventure Scientists
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" Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978).
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