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April 9, 2009 
 
 
 
Ken Salazar 
Secretary of the Interior 
Department of the Interior 
1849 C Street, N.W. 
Washington DC 20240 
 
Gary Locke 
Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Avenue, N.W., Room 5516 
Washington, D.C. 20230 
  
cc: 
 
Dr. Jane Lubchenco 
Under Secretary of Commerce for 
Oceans and Atmosphere and NOAA Administrator 
National Oceanic and Atmospheric Administration 
1401 Constitution Avenue, NW 
Room 5128 
Washington, DC 20230 
  
 
Dear Secretaries Salazar and Locke: 
 
We are writing to encourage you to utilize your authority pursuant to section 429 of the 
Department of the Interior, Environment, and Related Agencies Appropriations Act, 2009 
(part of the Omnibus Appropriations Act, Pub. L. 111-008), to revoke the Dec. 16, 2008 
revisions to the regulations for Interagency Cooperation under the Endangered Species 
Act (ESA), published at 73 Fed. Reg. 76272.  The undersigned are professors of 
environmental law at law schools around the country who are concerned about the 
implications of the revised regulations for the enforcement of the ESA.  Many of us also 
submitted comments on the proposed revisions to the regulations, comments that 
highlighted significant concerns about the proposed revisions. 
 
We have enclosed with this letter a copy of those comments on the proposed revisions.  
While the final revisions do differ in some respects from the proposed revisions, 
nonetheless the underlying concerns that we expressed in those comments are still 
present.  We have also enclosed a brief article that was published shortly after the final 
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revisions that summarizes how those finalized revisions do not address our underlying 
concerns. 
 
We have three principal concerns with the revised regulations.  First, the revised 
regulations place on the wildlife agencies (Fish and Wildlife Service and NOAA 
Fisheries) the burden of providing evidence of harm to listed species from proposed 
projects, even though in the context of endangered species protection there is often very 
limited evidence available about the actual harms and risks that projects pose to listed 
species.  As a result, the proposed regulations may well result in reduced protections to 
listed species where there is limited information (likely the majority, if not the vast 
majority of listed species).  Second, the revised regulations use extensive exemptions in 
an attempt to exclude consideration of global climate change from the consultation 
process.  We are concerned that these exemptions are overbroad, if not unnecessary and 
counter-productive.  Finally, we are concerned that the proposed regulations place too 
much faith on the ability and willingness of action agencies to perform appropriate 
analyses of the impacts of their proposed projects on listed species.  One of the major 
reasons for the ESA’s consultation process is to insert relatively neutral expertise from 
the wildlife agencies into the decisionmaking process for agency projects that might harm 
listed species. 
 
It is possible that the ESA and its implementing regulations may need a fresh look over 
thirty years after the statute was first enacted, and in the face of the tremendous challenge 
of global climate change.  However, whatever the need might be to revise the regulations 
in response to these and other issues, the process and the result chosen by the prior 
administration were deeply flawed.  The process was extremely rushed, provided little 
opportunity for the public and major stakeholders to fully contribute to the discussion, 
and did not examine a wide range of possible options to address the concerns identified 
by the agencies.  We believe the result – particularly in response to the threat of climate 
change – was counter-productive, overbroad, and ultimately ineffective.  If the agencies 
continue to believe that the concerns raised under the prior administration still carry 
weight, we strongly encourage the wildlife agencies to start over with a more inclusive 
process that can consider a wider range of options to address those concerns and ideally 
produce a better solution. 
 
Finally, we believe that it is important for the Secretaries to make use of their authority 
under the Appropriations Act to formally repeal the regulations.  We understand that the 
President has issued instructions to all Executive Branch agencies to comply with the 
consultation regulations as they existed prior to the December, 2008, revisions.  
However, those instructions could be quickly reversed in a future administration, and 
more importantly, they might not form the basis for judicial review of agency decisions.  
In other words, formal repeal of the regulatory revisions would allow for enforcement of 
the pre-December 2008 consultation provisions by members of the public.  Given the 
importance of the consultation provisions for the protection of listed species, citizen 
enforcement of those provisions is highly valuable. 
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Sincerely, 
 
 
[Institutions are provided for identification purposes only.  Please note that individuals 
who signed the attached comments are not signatories of this letter unless separately 
listed here.] 
 
Eric Biber 
University of California, Berkeley 
 
Joel Mintz 
Nova Southeastern University 
 
David Owen 
University of Maine 
 
Federico Cheever 
University of Denver 
 
Steve Gold 
Rutgers University 
 
Dale Goble 
University of Idaho 
 
Michael Harris 
University of Denver 
 
Rebecca Bratspies 
City University of New York 
 
Hope Babcock 
Georgetown University 
 
Patrick Parenteau 
Vermont Law School 
 
Andrew Long 
Florida Coastal School of Law 
 
James May 
Widener University 
 
J.B. Ruhl 
Florida State University 
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Edward Lloyd 
Columbia University 
 
Peter Appel 
University of Georgia 
 
Sarah Krakoff 
University of Colorado 
 
Cynthia Drew 
Seattle University 
 
Myrl Duncan 
Washburn University 
 
Ken Murchison 
Louisiana State University 
 
Howard Latin 
Rutgers University 
 
John Knox 
Wake Forest University 
 
Kim Diana Connolly 
University of South Carolina 
 
John Bonine 
University of Oregon 
 
Eric Dannenmaier 
University of Indiana – Indianapolis 
 
David Favre 
Michigan State University 
 
Noah Hall 
Wayne State University 
 
Marcilynn Burke 
University of Houston 
 
Steve Sheppard 
University of Arkansas 
 
Marc Poirier 
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Seton Hall University 
 
Christine A. Klein 
University of Florida 
 


